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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no later 

than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the matter. 

 (Local Rule 3.43(2).)  CourtCall will NOT be used by D36.  Zoom is approved for all hearings except 

Issue Conferences and Trials.  Dept. 36’s telephone number is: (925) 608-1136. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or 

email notification to the department of the request to argue and specification of issues to be argued – 

with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number is: (925) 608-

2693.  Dept. 36’s email address is: dept36@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order 

must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s 

tentative ruling must be attached to the proposed order when submitted to the Court for issuance of 

the order. 

 

Department 36 

 
   

    

1. 9:00 AM CASE NUMBER:  C22-00925 
CASE NAME:  HASSAN FALLAH VS.  MORGAN STANLEY MORTGAGE CAPITAL HOLDINGS, LLC 
 HEARING ON DEMURRER TO:  COMPLAINT  
FILED BY: PLANET HOME LENDING, LLC 
*TENTATIVE RULING:* 
 
 Code of Civil Procedure § 430.41(a) provides that "the demurring party shall meet and 
confer in person or by telephone with the party who filed the pleading that is subject to 
demurrer for the purpose of determining whether an agreement can be reached that would 
resolve the objections to be raised in the demurrer." (Code Civ. Proc. § 430.41(a) [emphasis 
added].) The telephonic or in person meet and confer is to take place no later than five days 
prior to the date the responsive pleading is due. (Code Civ. Proc. § 430.41(a)(2).)   
 
 Defense counsel’s declaration regarding attempts to meet and confer disclose that he made 
two attempts to contact Plaintiff’s counsel.  Defense counsel called the office and had a conversation 
with Plaintiff’s counsel’s assistant and followed up with an email to counsel which went unanswered.  
It is unclear if the email was read by Plaintiff’s counsel, or the message conveyed by the assistant.  
Section 430.41 of the CCP requires a more robust effort to meet and confer.  The Court finds that two 
brief attempts to contact Plaintiff are insufficient to constitute a meaningful effort to meet and 
confer.  This matter is continued to October 6, 2022 for that purpose. 
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2. 9:00 AM CASE NUMBER:  C22-01081 
CASE NAME:  WINEHAVEN VS. CITY OF RICHMOND 
 HEARING ON DEMURRER TO:  COMPLAINT  
FILED BY: CITY OF RICHMOND 
*TENTATIVE RULING:* 
By stipulation of the parties, this motion is continued to September 16, 2022 at 9:00 a.m. in Dept. 36. 
 

 

  
    

3. 9:00 AM CASE NUMBER:  MSC15-01923 
CASE NAME:  ROSS VS. PENDZIALEK 
 *HEARING ON MOTION IN RE:  TO VACATE RENEWAL OF JUDGMENT  
FILED BY: PENDZIALEK, MARIA 
*TENTATIVE RULING:* 
By stipulation of the parties, this motion is continued to October 13, 2022 at 9:00 a.m. in Dept. 36. 
 

 

  
    

4. 9:00 AM CASE NUMBER:  MSC16-01673 
CASE NAME:  VELLA-ANDRADE VS SHANNON B JONES LAW GROUP 
 *HEARING ON MOTION IN RE:  MOTION FOR SUMMARY JUDGMENT OR IN ALTERN SUMMARY 
ADJUDICATION  
FILED BY: SHANNON B. JONES LAW GROUP, INC. 
*TENTATIVE RULING:* 
 
 Defendants Shannon B. Jones Law Group, Shannon B. Jones Law Group, Inc., and Shannon B. 
Jones (“collectively “Defendants”) bring this motion for summary judgment, or alternatively 
adjudication.  Defendants moves for summary adjudication of the following issues: (1) Plaintiff was 
never employed by Shannon B. Jones Law, Inc.; (2) Based on after-acquired evidence, Plaintiff cannot 
establish her constructive discharge claim; (3) Plaintiff cannot sustain her constructive discharge 
claim, independent of after-acquired evidence; and (4) Plaintiff’s intentional infliction of emotional 
distress claim is subject to the exclusivity remedy of the Workers’ Compensation Act. 
 
 Defendants Shannon B. Jones Law Group, Shannon B. Jones Law Group, Inc., and Shannon B. 
Jones’ (“collectively “Defendants”) Motion for Summary Judgment is denied.  The motion does not 
dispose of all the causes of action. Motion for summary adjudication of Issues is also denied. 
 
Background  
 
  Plaintiff Sandra Vella-Andrade is a former employee of Defendants Shannon B. Jones Law 
Group, Shannon B. Jones Group, Inc., and Shannon B. Jones Law, Inc., all owned and operated by 
Defendant Shannon B. Jones. Plaintiff began working for the Defendant Jones Law Group on or about 
July 1, 2010, as a part-time financial assistant to the Controller. On or about August 9, 2010, 
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Defendant Shannon Jones offered Plaintiff the position of Controller, a position she held until January 
2016. 
 
  Plaintiff alleges Defendant Jones asked her to perform her job as controller in a manner that 
was both illegal and unethical.  Plaintiff alleges that as a result, she was forced to resign as Controller 
for the Jones Law Group on January 14, 2016.  Plaintiff filed this action for constructive discharge; 
failure to pay overtime; failure to pay wages in a timely manner; failure to provide accurate wage 
statements; unlawful, unfair and fraudulent business practices; intentional infliction of emotional 
distress; defamation; and retaliation. 
   
Standard on Summary Judgment Motion 
 
 CCP § 437c(a) provides in part, “A party may move for summary judgment in an action or 
proceeding if it is contended that the action has no merit or that there is no defense to the action or 
proceeding.”  CCP § 437c(c) provides, “The motion for summary judgment shall be granted if all the 
papers submitted show that there is no triable issue as to any material fact and that the moving party 
is entitled to a judgment as a matter of law.”  “[F]rom commencement to conclusion, the party 
moving for summary judgment bears the burden of persuasion that there is no triable issue of 
material fact and that he is entitled to judgment as a matter of law.”  (Aguilar v. Atlantic Richfield Co. 
(2001) 25 Cal.4th 826, 850.)  
  
  “A defendant bears the burden of persuasion that ‘one or more elements of’ the ‘cause of 
action’ in question ‘cannot be established,’ or that ‘there is a complete defense’ thereto. (Id., § 437c, 
subd. (o)(2).)”  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)   “Once the moving 
defendant has satisfied this obligation, the burden shifts to the plaintiff to demonstrate a triable issue 
of material fact as to the existence of the element or elements challenged by the defendant. 
[Citation.] To do so, the plaintiff may not rely upon the "mere allegations . . . of its pleadings" and 
instead must show by "specific facts" that the requisite triable issue of material fact is present. 
[Citation.]” (L&B Real Estate v. Superior Court (1998) 67 Cal.App.4th 1342, 1346.) 
 
 “The burden on a defendant moving for summary judgment based upon the assertion of an 
affirmative defense is [different] than the burden to show [that] one or more elements of the 
plaintiff's cause of action cannot be established. . . . [T]he defendant has the initial burden to show 
that undisputed facts support each element of the affirmative defense' . . . . If the defendant does not 
meet this burden, the motion must be denied."   (Consumer Cause, Inc. v. Smilecare (2001) 91 
Cal.App.4th 454, 467-468.) 
 
ISSUE No. 1: ”Plaintiff Cannot Sustain a Cause of Action Against Shannon B. Jones Law Inc. as She Was 
Never Employed By It” 
 
 Defendants’ motion for summary adjudication of Issue No. 1 is denied as moot. 
 
 Defendants argue that summary judgment must be granted in favor of Shannon B. Jones Law, 
Inc. because Plaintiff never worked for this entity.   Shannon B. Law, Inc. (SBJ Law, Inc.)  was 
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incorporated on January 5, 2016.  (UMF No. 4.)  SBJ, Law, Inc. did not start doing business until 
approximately January 25, 2015, twelve days after Plaintiff resigned.  (UMF No. 5.)  Plaintiff was never 
employed by SBJ Law, Inc. or did any work for SBJ Law, Inc. (UMF No. 6.) Plaintiff resigned in January 
2016. (UMF No. 1.)  All of Plaintiff’s causes of action for constructive discharge, failure to pay 
overtime wages, failure to pay wages in a timely manner, failure to provide accurate wage statements 
and unfair business practices require an employee-employer relationship. (See Mullins v. Rockwell 
Internal. Corp. (1997) 15 Cal.4th 731, 737 ["[C]onstructive discharge occurs only when an employer 
terminates employment by forcing the employee to resign."]. 
 
 In the opposition, Plaintiff points out that Shannon B. Jones Law, Inc. has been dismissed 
without prejudice from the lawsuit.  (PMF 30, Exhibit T, Decl. of Darci Burrell.)  The dismissal was filed 
on June 14, 2022.  Defendants’ Reply does not address Issue No. 1.   
 
ISSUE No. 2: “Based on After-Acquired Evidence, Plaintiff Would Have Been Fired Superseding Any 
Claims” 
 
 Summary adjudication of Issue 2 is denied.  Plaintiff raises a triable issue of fact as to whether 
Defendants have established the elements of the after-acquired evidence defense.  There are triable 
issues of fact as to whether Defendants knew of the misconduct prior to her resignation/constructive 
discharge.  There are also triable issues of fact as to whether Plaintiff would have been terminated.  
Plaintiff gives an example of unauthorized use of the credit card in 2015 to purchase an airline ticket 
for her son.  Defendants only criticized the purchase because the IRS would not allow it.  (PMF36.)   
Ms. Jones’ declaration that Plaintiff would have been fired is not supported by reference to any 
company policy that would have required Plaintiff’s firing.  (See O'Day v. McDonnell Douglas 
Helicopter Co. (9th Cir. 1996) 79 F.3d 756, 762.)  
 
 Defendants assert in its answer to the Third Amended Complaint “After Acquired Evidence” 
and “Unclean Hands” as affirmative defenses.  Defendants argue that together these bar Plaintiff’s 
claim for constructive discharge.  
 
 “In general, the after-acquired-evidence doctrine shields an employer from liability or limits 
available relief where, after a termination, the employer learns for the first time about employee 
wrongdoing that would have led to the discharge in any event. Employee wrongdoing in after-
acquired evidence cases generally falls into one of two categories: (1) misrepresentations on a 
resume or job application; or (2) posthire, on-the-job misconduct.” (Camp v. Jeffer, Mangels, Butler & 
Marmaro (1995) 35 Cal.App.4th 620, 632.)  Here, Defendants’ defense is based on post-hire 
misconduct by Plaintiff. 
 
 “The unclean hands doctrine derives from the equitable maxim that ‘he who comes into 
equity must come with clean hands." This maxim "closes the doors of a court of equity to one tainted 
with inequitableness or bad faith relative to the matter in which he seeks relief, however improper 
may have been the behavior of the defendant.’ [Citation.]” (Ellenburg v. Brockway, Inc. (9th Cir. 1985) 
763 F.2d 1091, 1097.)  “In applying the doctrine, ‘what is material is not that the plaintiff's hands are 
dirty, but that he dirtied them in acquiring the right he now asserts, or that the manner of dirtying 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
HEARING DATE:  09/08/2022 

 

 

 

 

renders inequitable the assertion of such rights against the defendants.’ [Citation.]”   Id. 
 
 Defendants maintain that after Plaintiff resigned, they learned that Plaintiff had engaged in 
misconduct that would have justified her termination.  Defendants allege that Plaintiff began a “credit 
card scheme” in 2012, where she made unauthorized purchases on SBJLGI’s credit card.  Although 
Plaintiff claims that the value of the purchases were part of her income from the law firm, she did not 
report credit card allowances to the tax authorities. (UMF Nos. 8-11) Defendants claim Plaintiff used 
her position as controller to hide her conduct.  Additionally, Plaintiff falsely reported her income to 
obtain financial aid for school for her children. She also forged Ms. Jones’ signature on letters 
misrepresenting her income.  (UMF Nos. 12-15.) Had Defendants known of the underreporting of 
income and forged letters, Plaintiff would have been fired immediately. 
 
 In opposing the motion for summary adjudication, Plaintiff argues that triable issues of fact 
exist as to Defendants’ after-acquired evidence defense.  Defendants have the burden of establishing 
all the elements of the affirmative defense. (Jessen v. Mentor Corp. (2008) 158 Cal.App.4th 1480, 
1484.)  “Where an employer seeks to rely upon after-acquired evidence of wrongdoing, it must first 
establish that the wrongdoing was of such severity that the employee in fact would have been 
terminated on those grounds alone if the employer had known of it at the time of the discharge.”  
(McKennon v. Nashville Banner Publ. Co. (1995) 513 U.S. 352, 362-363.)  “[T]he employer . . . must 
show that such a firing would have taken place as a matter of 'settled' company policy. [Citation.]”  
(Murillo v. Rite Stuff Foods, Inc. (1998) 65 Cal.App.4th 833, 846.) 
 
 Plaintiff argues that Defendants have not established Plaintiff would have been terminated as 
a matter of settled company policy. Plaintiff argues that Defendants must establish that Plaintiff 
engaged in wrongdoing that they discovered after her termination and that she would have been 
fired as a matter of “settled company policy.”  Here, Defendants present no evidence to establish the 
existence of a settled company policy that necessarily would have led to Plaintiff’s termination. 
Defendants have not identified the policy of the company that would have justified firing Plaintiff.  
The only evidence Defendants provide to support this element of the defense is an assertion from Ms. 
Jones that had she known about Vella-Andrade’s alleged fraudulent acts, she would have immediately 
terminated her. (Jones Decl., ¶19.)  Plaintiff argues that this self-serving declaration is insufficient by 
itself to demonstrate that Plaintiff would have been fired as a matter of settled company policy. (See, 
e.g. Welch v. Liberty Mach. Works, Inc. (8th Cir. 1994) 23 F.3d 1403, 1406.) 
 
  Although Ms. Jones declared she would have terminated an employee who essentially stole 
from her and broke the law (Jones Decl., ¶19), Plaintiff argues that whether Vella-Andrade stole from 
Ms. Jones or broke the law is disputed.  Plaintiff argues that Ms. Jones’ own conduct creates a triable 
issue as to whether she would actually have fired Plaintiff for engaging in similar but less egregious 
behavior as Ms. Jones herself.  Plaintiff claims Ms. Jones regularly instructed Plaintiff to characterize 
personal expenses as business expenses.  (PMF Nos. 7, 8.)  
 
 Moreover, Plaintiff contends that Ms. Jones was aware of Plaintiff’s misconduct, and did not, 
in fact, fire her.  Ms. Jones reviewed the credit card statements each month before paying the bill and 
approved of Plaintiff’s use of the credit card for non-business purchases.  (PMF No. 31.)  Ms. Jones 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
HEARING DATE:  09/08/2022 

 

 

 

 

approved Vella-Andrade’s use of the credit card for non-business purchases, and she instructed Vella-
Andrade to code everything as a business expense. (PMF No. 32.)   As to the forged letters, Plaintiff 
argues that Ms. Jones regularly asked members of her staff to sign her name to documents when she 
was out of the office.  (PMF Nos. 34 and 35.)  Plaintiff argues the fact that Ms. Jones did not fire her 
despite knowledge of the misconduct, undermines the assertion that Ms. Jones would have fired 
Plaintiff immediately.    
 
 Additionally, Plaintiff argues that in order to establish the affirmative defense of after-
acquired evidence, Defendants must establish they learned of the alleged misconduct after Plaintiff’s 
constructive discharge.  Plaintiff maintains there are triable issues of fact as to whether Ms. Jones was 
aware of the misconduct that would have resulted in Plaintiff’s termination.  Ms. Jones was aware 
Plaintiff was using the credit card to make non-business-related purchases.  (PMF 36.)  Ms. Jones 
knew of the information Plaintiff was providing to payroll.  (PMF 33.)  Ms. Jones does not dispute that 
one of the supposedly forged letters appears to bear her signature.  (PMF No. 35.)  
 
 Furthermore, Plaintiff argues that there are triable issues of fact as to whether Plaintiff 
engaged in the alleged misconduct.  As to the credit card, Plaintiff argues that Ms. Jones was aware 
that Plaintiff used the credit card for personal reasons, but Ms. Jones’ was concern was that those 
personal expenses would not look like business expenses to the IRS.  (PMF No. 37.)  Ms. Jones 
reviewed other credit card statements with personal charges and expressed no disapproval.  (PMF 
No. 38.)  
 
 As to misrepresenting her income to the tax authorities (because she did not report the credit 
card allowances to payroll for her W-2 forms), Plaintiff argues there are triable issues of fact as to 
whether Plaintiff was responsible and to what extent for reporting the credit card allowances to the 
tax authorities. The employer is responsible for reporting wages.  Plaintiff reported the information to 
the payroll services as directed by Ms. Jones.  (PMF No. 33.) Moreover, Plaintiff argues if Ms. Jones 
could direct how the credit card allowance could be used, arguably the credit card allowance was not 
part of Plaintiff’s salary. (PMF Nos. 39 and 40.)  
 
 As to the alleged forged letters, Plaintiff argues there is no evidence that Plaintiff sent them 
anywhere.  Ms. Jones states that that she “discovered” that Vella-Andrade had “used” the letters but 
provides no information to establish she had personal knowledge of the matter. Additionally, Plaintiff 
argues there are triable issues of fact whether the letters were forgeries, obtained without Ms. Jones’ 
knowledge.  Plaintiff contends Jones regularly asked members of her staff to sign her signature when 
she was not in the office. (PMF No. 35.) 
 
 Plaintiff also argues that there are triable issues of fact as to whether the doctrine of unclean 
hands applies.  “Whether the defense applies in particular circumstances depends on the analogous 
case law, the nature of the misconduct, and the relationship of the misconduct to the claimed 
injuries.”  (Dickson, Carlson & Campillo v. Pole (2000) 83 Cal.App.4th 436, 447.)  Plaintiff argues that 
establishing the unclean hands defense requires more than pointing to alleged misconduct by the 
plaintiff. “The misconduct that brings the unclean hands doctrine into play must relate directly to the 
cause at issue.”  (Kendall-Jackson Winery, Ltd. v. Superior Court (1999) 76 Cal.App.4th 970, 979.) 
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Plaintiff argues that Defendants do not attempt to establish the elements of unclean hands.  
 
 Moreover, Plaintiff argues her alleged misconduct is not directly related to her constructive 
termination. “‘The misconduct which brings the unclean hands doctrine into operation must relate 
directly to the transaction concerning which the complaint is made, i.e., it must pertain to the very 
subject matter involved and affect the equitable relations between the litigants.’ [Citation.]”  (Salas v. 
Sierra Chemical Co. (2014) 59 Cal.4th 407, 432.) Plaintiff argues there is no direct relationship 
between her injuries and her alleged misconduct. The intolerable working conditions are not directly 
related to the credit card charges or her alleged coding of those charges or the misrepresentation of 
her income.  Instead, Plaintiff alleges she was coerced and bullied by Ms. Jones to participate in illegal 
or unethical conduct and Ms. Jones blamed her for negative consequences.  Plaintiff also claims that 
Ms. Jones berated and humiliated her and required her to work extremely long hours. 
 
 Plaintiff argues that even if the unclean hands and after acquired evidence doctrines apply, it 
doesn’t necessarily completely dispose of Plaintiff’s claim for constructive discharge. “Equitable 
defenses such as unclean hands may not, however, be used to wholly defeat a claim based on a public 
policy expressed by the Legislature in a statute.  (Salas v. Sierra Chemical Co. (2014) 59 Cal.4th 407, 
432.) Similarly, the after-acquired evidence doctrine does not serve as an absolute bar to Plaintiff’s 
the claim.  It requires a fact-specific inquiry as to the type of claim asserted and the kind of 
misconduct allegedly involved. See Hyatt v. Northrop, 80 F.3d 1425, 1433 (9th Cir. 1996), reinstated 
after rehearing, 137 F.3d 1179 (1998).  Here, Plaintiff’s alleged misconduct does not go to the heart of 
her employment relationship with Defendants.  Her alleged misconduct does not relate to her 
qualifications for the position.   
 
 In the Reply, Defendants argue that Plaintiff’s reliance on McKennon and Salas is misplaced. 
Plaintiff’s claims involve common law claims and not statutory obligations. In McKennon, the Court 
reversed a grant of summary judgment for the employer, holding that the after-acquired evidence did 
not shield an employer from liability under the Age Discrimination in Employment Act. In that case, 
the Court’s focus was on the need to punish employers for age discrimination. The Salas case involved 
discrimination under the FEHA. The Court allowed the plaintiff’s case to proceed despite the after-
acquired evidence of the plaintiff-employee’s unauthorized immigration status. 
 
  Defendants argue that Plaintiff failed to distinguish the Camp case. In Camp v. Jeffer, 
Mangels, Butler & Marmaro (1995) 35 Cal.App.4th 620, (“Camp” the court held the Camps’ 
misrepresentations about their felony convictions related directly to their wrongful termination 
claims. (Camp at 639.) The court stated, “Since the Camps were not lawfully qualified for their jobs, 
they cannot be heard to complain that they improperly lost them.” (Ibid.) 
Defendant argues that Plaintiff’s fraudulent and morally reprehensible conduct goes to the heart of 
the parties’ employment transaction.  
 
 For the unclean hands doctrine, Defendant argues Plaintiff’s conduct is related to the parties’ 
transaction and subject matter at issue. Plaintiff alleges that Defendants forced her to engage in 
unethical accounting practices, which forced her to quit. Defendant argues the post-termination 
evidence establishes that Plaintiff did, in fact, herself engage in unethical and illegal financial activity.  
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Defendants argue that Plaintiff’s inequitable conduct of defrauding Defendants and illegal accounting 
are directly connected to the matter in controversy. 
 
 Furthermore, Defendants argue that Ms. Jones’ declaration is sufficient to establish the 
company’s policy that Plaintiff would have been fired for the conduct.  Defendants argue that courts 
have held that employer affidavits may establish the material fact of the employer's settled company 
policy. (See Welch v. Liberty Mach. Works, Inc., 23 F.3d 1403, 1406 (8th Cir. 1994).) Defendants also 
cite to O'Day v. McDonnell Douglas Helicopter Co. (9th Cir. 1996) 79 F.3d 756 to support its argument 
that Ms. Jones’ declaration is sufficient to establish Plaintiff would have been fired if Defendants had 
known of the conduct. 
 
 As to Plaintiff’s assertion that Defendant knew of the misconduct before Plaintiff’s 
resignation, Defendants dispute this assertion.  Defendants maintain Plaintiff used her position to 
conceal information and thereafter misrepresented them to Defendants.  Plaintiff maintained 
controlled of the accounting books and software.  Defendants argue that “Ms. Jones' knowledge or 
awareness of Plaintiff's pervasive fraudulent activity cannot be ascertained based on Plaintiff's self-
serving declaration and some weak inferences from inadmissible hearsay emails or prejudicial, 
unreliable deposition testimony from former coworkers who have brought false claims against 
SBJLP.”   
 
 As to application of the unclean hands doctrine, Defendants argue that Plaintiff 
mischaracterizes a necessary relationship between Plaintiff’s misconduct and the parties’ dispute.  
Defendants argue they are not required to show that Plaintiff’s fraudulent activity is the basis upon 
which she asserts liability. Defendants contend the unclean hands doctrine is much broader. “The 
question is whether the unclean conduct relates directly ‘to the transaction concerning which the 
complaint is made,’i.e., to the “subject matter involved” (Fibreboard Paper Products Corp. v. East Bay 
Union of Machinists, 227 Cal. App. 2d 675, 728, italics added), and not whether it is part of the basis 
upon which liability is being asserted.” (Peregrine Funding, Inc. v. Sheppard Mullin Richter & Hampton 
LLP (2005) 133 Cal.App.4th 658, 681.) Defendants argue that Plaintiff’s fraudulent activities as head of 
the law firm’s Accounting Department is directly connected to the parties’ subject matter in 
controversy.   
 
 Defendants do not explain how Plaintiff’s misconduct of misusing the credit cards, 
misrepresenting her income to tax authorities, and forging the letters relates to the “transaction 
concerning the complaint.”   
  
ISSUE No. 3 – “Plaintiff Cannot Sustain A Constructive Discharge Claim Independent of After Acquired 
Evidence” 
 
 Defendants motion for summary adjudication of Issue No. 3 is denied. 
 
 Defendants argue that Plaintiff cannot establish the elements of the constructive discharge 
claim.  “Constructive discharge occurs when the employer's conduct effectively forces an employee to 
resign. Although the employee may say “I quit,” the employment relationship is actually severed 
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involuntarily by the employer's acts, against the employee's will. As a result, a constructive discharge 
is legally regarded as a firing rather than a resignation.”  (Turner v. Anheuser-Busch, Inc. (1994) 7 
Cal.4th 1238, 1244-1245.)  
 
  "In order to establish a constructive discharge, an employee must plead and prove, by the 
usual preponderance of the evidence standard, that the employer either intentionally created or 
knowingly permitted working conditions that were so intolerable or aggravated at the time of the 
employee's resignation that a reasonable employer would realize that a reasonable person in the 
employee's position would be compelled to resign.” (Colores v. Board of Trustees (2003) 105 
Cal.App.4th 1293, 1305.) 
 
 Here, Plaintiff alleges she was forced to resign because Defendants had her engage in illegal 
conduct.  The alleged activity includes:  (1) Ms. Jones used the law firm to pay personal expenses and 
asked Plaintiff to characterize them as business expenses (TAC, ¶ 13, 14); (2) Ms. Jones maintained 
two sets of books purportedly to claim less income for tax purposes (TAC, ¶15.); (3) Ms. Jones 
allegedly asked Plaintiff to make after-the-fact changes to client bills (TAC,  ¶16); (4) Ms. Jones 
allegedly commingled client and law firm funds (TAC, ¶18); and (5) Ms. Jones utilized a copy company 
owned by her husband and billed her clients for the use of the copy service (TAC, ¶ l 9.) 
 
 “The mere existence of illegal conduct in a workplace does not, without more, render 
employment conditions intolerable to a reasonable employee.”  (Turner v. Anheuser-Busch, Inc. 
(1994) 7 Cal.4th 1238, 1254.)   “The conditions giving rise to the resignation must be sufficiently 
extraordinary and egregious to overcome the normal motivation of a competent, diligent, and 
reasonable employee to remain on the job to earn a livelihood and to serve his or her employer. The 
proper focus is on whether the resignation was coerced, not whether it was simply one rational 
option for the employee.”  (Turner v. Anheuser-Busch, Inc. at 1246.) 
 
  Defendants deny all of the alleged wrongdoings and maintains the evidence will show that 
none occurred.  However, Plaintiff has not met the standard to maintain a claim for constructive 
discharge.   “[T]he standard by which a constructive discharge is determined is an objective one--the 
question is ‘whether a reasonable person faced with the allegedly intolerable employer actions or 
conditions of employment would have no reasonable alternative except to quit.’ [Citation.]”  (Turner 
v. Anheuser-Busch, Inc. at 1248.) 
 
 Here, Plaintiff was employed by Defendants for five and half years before she resigned.  (UMF 
No.1.)  Plaintiff did not complain to Defendants or her accountants about her belief that Defendants’ 
instructions were illegal.  (UMF No. 37.)   At no time did Plaintiff believe Defendants’ instructions 
were illegal.  Plaintiff testified at her deposition that she intentionally reported her own personal 
expenses into Defendants' books as business expenses. (UMF No.11.)  Furthermore, Defendant 
argues that given Plaintiff’s own unclean hands and conduct, no reasonable person in Plaintiffs 
position would believe that Defendant's accounting strategies, or billing choices were illegal, nor that 
Defendants had demanded Plaintiff violate the law in this regard. 
  
 The Third Amended Complaint alleges separately that the working conditions were 
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intolerable arising from the fact that Plaintiff was not paid overtime for hours worked; she was paid 
as a salaried-exempt employee. Defendant argues that this claim fails as a matter of law because the 
mere failure to pay overtime does not support such a cause of action.  Deprivations of salary or other 
economic benefits generally do not support a constructive discharge claim.  (Vasquez v. Franklin 
Management Real Estate Fund, Inc. (2013) 222 Cal.App.4th 819, 828.)  In Vasquez, the court found 
the plaintiff was left in an untenable position. He was forced to divert so much of his salary to 
gasoline and vehicle maintenance, he was unable to pay basic living expenses. He was forced to work 
for less than minimum wage, after taking into account his expenses. (Vasquez v. Franklin 
Management Real Estate Fund, Inc. (2013) 222 Cal.App.4th 819, 828.) Unlike Vasquez, the undisputed 
facts show that Plaintiff was paid a base salary of $95,621.  (UMF No. 19.)  
 
 Finally, Defendants argue that Plaintiff cannot establish Defendants intentionally created or 
maintained intolerable working conditions.  “An employer's actual knowledge of the existence of such 
conditions, and subsequent failure to remedy them, may constitute circumstantial evidence that the 
employer deliberately forced the employee to resign.”  (Turner v. Anheuser-Busch, Inc. (1994) 7 
Cal.4th 1238, 1249.) 
 
 Although Plaintiff asserts in the TAC that she repeatedly notified Defendants that that their 
directives were illegal, she could not give one example during her deposition. At no time during the 
accountants' audit did Plaintiff notify the accountants of any concerns with accounting entries or Ms. 
Jones' treatment of her. (UMF No. 37.)  Plaintiff advised Ms. Jones as late as May 2015 that she did 
not want to leave her job.  (UMF No. 39.)   
 
 In the Opposition, Plaintiff argue there are triable issues of fact whether Plaintiff was 
constructively discharged in violation of public policy.  Plaintiff argues that a reasonable person in her 
position would have been forced to resign. Plaintiff argues that based on Jones’ conduct of making 
after-the-fact changes to draft pre-bills, directing Plaintiff to increase the time other attorneys spent 
on matters and to change the identities of who performed certain tasks (PMF 47); and billing for 
vendor copying services when it was done in house; and forcing Plaintiff to work extremely long hours 
without compensation (PMF Nos 51-53), establishes a triable issue of fact as to whether a reasonable 
person would be compelled to resign.  Plaintiff argues Ms. Jones bullied and coerced her (PMF 22).  
Ms. Jones raised her voice to Plaintiff and caused her to bawl and sob, like she was having a panic 
attack and this occurred almost daily in toward the end of 2015.  (PMF Nos. 23, 25.)  On one occasion 
Plaintiff had a seizure while Jones yelled at her.  (PMF No. 24.)  Plaintiff has alleged facts to raise a 
triable issue of whether Defendants created an intolerable working condition. 
  
Issue 4 – “Plaintiff's Intentional Infliction of Emotional Distress Claim Must Fail” 
 
 Defendants’ motion for summary adjudication of Issue No. 4 is denied.  Judge Austin 
previously ruled on this issue.  Moreover, Defendants have not established as a matter of law that 
Plaintiff was not subjected to intolerable working conditions.   
 
 Defendants note that the Court denied its motion for summary adjudication of the claim for 
intentional infliction of emotion distress. Defendants move for summary adjudication on the ground 
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the claim was subject to the exclusivity rule of Workers’ Compensation Act.  Defendants argue that 
they had submitted additional facts to support its defense: 
(1) Plaintiff was not instructed to conduct illegal or unethical acts, (2) even if Plaintiff believed the 
instructions to be illegal, it was not reasonable for her to believe they were illegal, and (3) Plaintiff did 
not resign due to the allegedly illegal instructions, as she was simultaneously defrauding Defendants 
and third parties by using the company credit card for personal purchases and falsifying her wages in 
order to obtain financial aid for herself and her children, and (3) Plaintiff cannot establish a 
Constructive Discharge claim on her alleged misclassification as a salaried exempt employee. 
 
 Defendants argue the facts show that the exclusivity remedy rule applies as the conduct of 
Defendants was in the normal course of the employer-employee relationship.   (Miklosy v. Regents of 
University of California (2008) 44 Cal.4th 876, 902.) Defendants argue the IIED claim must be subject 
to summary adjudication if the Court finds that Plaintiff cannot prove the constructive discharge 
claim. 
 
 Plaintiff argues in the Opposition that Judge Austin already denied the summary adjudication 
of this issue and now Defendants are asking the Court to revisit Judge Austin’s order.  Plaintiff argues 
this is a motion for reconsideration of the April 20, 2020 Court Order. 
 
 In the Reply, Defendants note that they did not seek reconsideration of Judge Austin’s Order.  
They argue instead that inf the Court finds that Plaintiff was not forced to perform illegal acts, or 
subjected to intolerable working conditions, the claim is otherwise subject to the Workers’ 
Compensation Act’s exclusivity rule.  As noted above, Judge Austin previously ruled and this court is 
precluded from revisiting his decision.  Additional facts presented do not give rise to justification to 
revisit Judge Austin’s decision. 
 
Plaintiff’s Objection to Evidence 
 
 Plaintiff objects to Declaration of Shannon B. Jones as follow: 
1. ¶7—Overruled 
2. ¶10--Overruled 
3. ¶11--Overruled 
4. ¶12--Overruled 
5. ¶12--Overruled 
6. ¶12-- Overruled 
7. ¶13—Sustained, Lacks foundation 
8. ¶13—Sustained, Lack of personal knowledge 
9. ¶14-- Overruled 
10. ¶14-- Overruled 
11. ¶14—Sustained. Lacks foundation 
12. ¶14—Sustained. Lack of personal knowledge 
13. ¶14-- Overruled 
14. ¶14-- Overruled 
15. ¶15—Sustained. Lacks foundation 
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16. ¶15—Sustained. Lacks personal knowledge 
17. ¶15—Sustained.  Lacks foundation 
18. ¶15—Sustained. Lacks personal knowledge 
19. ¶15--Overruled 
20. ¶15-- Overruled 
21. ¶15-- Overruled 
22. ¶16-- Overruled 
23. ¶16--Overruled 
24. ¶16—Sustained. Lacks foundation 
25. ¶16—Overruled. 
26. ¶16—Sustained. Lacks foundation 
27. ¶16—Sustained. Lack of personal knowledge 
28. ¶17-- Sustained. Lacks foundation 
29. ¶17--Sustained. Lack of personal knowledge 
30. ¶17—Sustained. Excluded by Court order 
31. ¶18-- Sustained. Lacks foundation 
32. ¶18-- Sustained. Lack of personal knowledge 
33. ¶18—Sustained. Protected by Court Order 
34. ¶18-- Sustained. Lacks foundation 
35. ¶18--Sustained. Lack of personal knowledge 
36. ¶18-- Sustained. Protected by Court Order 
 

 

  
    

5. 9:00 AM CASE NUMBER:  MSC16-01673 
CASE NAME:  VELLA-ANDRADE VS SHANNON B JONES LAW GROUP 
 HEARING ON SUMMARY MOTION    
FILED BY: VELLA-ANDRADE, SANDRA J 
*TENTATIVE RULING:* 
 

 Cross-Defendant Vella-Andrade’s Motion for Summary Judgment is denied.  The motion for 
summary adjudication is granted in part and denied in part.  The motion is granted as to the 1st, 2nd, 
3rd, and 4th Causes of Action.  The motion is denied as to the 5th, 6th, 7th, and 8th Causes of action. 

Background 

 On November 14, 2016, Shannon B. Jones Law Group filed a Cross-Complaint against Plaintiff 
Vella-Andrade.  On January 4, 2017, Cross-Complainant filed an amended complaint alleging 8 causes 
of action. The causes of action in the first amended Cross-Complaint include (1) Fraud – Concealment, 
(2) Fraud – Misrepresentation, (3) Negligence, (4) Negligence per se, (5) Unjust Enrichment, (6) 
Breach of Fiduciary Duty, (7) Conversion, and (8) Misappropriation of Confidential Information. On 
April 4, 2017, SBJLG dismissed the eighth cause of action (Misappropriation) to the Cross Complaint. 
On February 16, 2022, SBJLG filed, with leave of Court, the operative Cross-Complaint, which includes 
a new Eighth Cause of Action for Defamation. 
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 Cross-Complainant alleges that after Vella-Andrade’s resignation, it was discovered that 
Cross-Defendant Vella-Andrade charged more than $5,000 to Jones’ company credit card for personal 
items, which she has not repaid.  Cross-Complainants allege that through authorized use of the credit 
card, Cross-Defendant appropriated and stole funds from Cross-Complainant, including airfares, hotel 
bills, meals, and events.  Cross-Defendant exceeded her yearly credit card allowance by charging in 
excess of $10,000.   

 Additionally, Cross-Defendant misrepresented her income to Jones’ payroll company.  Cross-
Defendant failed to disclose the income earned through her credit card allowance. Cross-Defendant 
allegedly stole confidential financial information from Jones, and fraudulently concealed the amount 
of vacation time she took and forget Jones’ signature on letters misrepresenting her income. 

Motion  

 Plaintiff/Cross-Defendant seeks summary judgment or summary adjudication in the 
alternative, on the ground Defendants cannot make a prima facie showing for any of the claims 
against Ms. Vella-Andrade and she is entitled to judgement as a matter of law on the entire Cross-
Complaint. 

 A cross-defendant seeking summary judgment meets their burden of demonstrating a cause 
of action is without merit if they can show one or more elements of the cause of action cannot be 
established or if there is a complete defense to that cause of action. Cal. Civ. Proc. Code § 437c(o)(2); 
Aguilar, 25 Cal. 4th at 849. 

 Cross-Complainants argue that Plaintiff has failed to meet her burden of persuasion that 
Defendants/Cross-Complainants’ claims cannot be established as a matter of law.   Cross-Defendant’s 
motion relies heavily on the believability of her own claim set forth in her self-serving declaration that 
states Defendant Shannon Jones directed nearly every aspect of her work.  “[S]ummary judgment 
may be denied in the discretion of the court, where the only proof of a material fact offered in 
support of the summary judgment is an affidavit or declaration made by an individual who was the 
sole witness to that fact; or where a material fact is an individual's state of mind, or lack thereof, and 
that fact is sought to be established solely by the individual's affirmation thereof.”  (Code Civ. Proc.,§ 
437c(e).)  Additionally, Cross-Defendant’s declaration is controverted by Defendant Shannon B. Jones’ 
Declaration. Where there is a conflict in declarations presented by the parties on material issues of 
fact or a conflict in the inferences to be drawn from that evidence, the Court must deny the motion. 
(Binder v. Aetna Life Ins. Co. (1999) 75 Cal.App.4th 832, 840) 

 Plaintiff/Cross-Defendant contends there is not a legitimate dispute of material facts.  The 
Opposition rest not on specific facts, but on incomplete evidentiary statements, conclusions, opinion 

and conjecture. “’[I]f the non-moving party rests merely upon conclusory allegations, improbable 
inferences, and unsupported speculation,’ summary judgment may be appropriate even where 
intent is an issue.” Nelson v. United Techs., 74 Cal.App.4th 597, 614 (1999), as modified (Sept. 22, 
1999). 
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1st C/A—Fraud--Concealment  

 Cross-Defendants motion for summary adjudication of the First Cause of Action for 
Concealment and Second Cause of Action for Misrepresentation is granted. 

 The TACC alleges Cross-Defendant fraudulently misrepresented and concealed the amount of 
vacation time she took, and fraudulently misrepresented that she had reconciled Jones’ bank 
accounts, when she had not. 

  “‘[T]he elements of an action for fraud and deceit based on concealment are: (1) the 
defendant must have concealed or suppressed a material fact, (2) the defendant must have been 
under a duty to disclose the fact to the plaintiff, (3) the defendant must have intentionally concealed 
or suppressed the fact with the intent to defraud the plaintiff, (4) the plaintiff must have been 
unaware of the fact and would not have acted as he did if he had known of the concealed or 
suppressed fact, and (5) as a result of the concealment or suppression of the fact, the plaintiff must 
have sustained damage.’ [Citation.]”  (Boschma v. Home Loan Center, Inc. (2011) 198 Cal.App.4th 230, 
248.) 

 To obtain summary judgement, Vella-Andrade need only show that any one of the elements 
cannot be established.  “In order to obtain a summary judgment, ‘all that the defendant need do is to 
show that the plaintiff cannot establish at least one element of the cause of action . . . . Although he 
remains free to do so, the defendant need not himself conclusively negate any such element . . . . 
(Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826. 853.)”  (Gaggero v. Yura (2003) 108 Cal.App.4th 
884, 889.) (2005). 

 Cross-Defendant argues the undisputed facts are that SBJLG had access to all employee 
payroll records.  (UMF 24.) Ms. Jones also had full access to all of the accounts, and the firm’s books 
and she was provided regular updates.  (UMF 7-12, 23.)  Moreover, SBJLG cannot establish Ms. Vella-
Andrade had a duty to disclose the concealed facts. There are no facts demonstrating a fiduciary 
relationship. Cross-Defendants argues the necessary intent cannot be established. 

 In opposition to the motion, Cross-Complainants argue there are triable issues of fact as to 
whether Plaintiff concealed information about reconciliations, including the Client Trust Account.  
Cross-Complainants argue that Shannon Jones’ declaration includes facts that show Defendants can 
make a prima facie case for concealment and misrepresentation.  Cross-complainants dispute the 
assumption that Ms. Jones did not rely on Plaintiff’s misrepresentation because Ms. Jones had access 
to all the records.  Ms. Jones’ declaration includes facts that the firm’s books and payroll records were 
not readily available to Jones.  (Jones Decl. at ¶7.)   

SBJLG insists it justifiably relied on Plaintiff’s concealed statements.  

 “Except in the rare case where the undisputed facts leave no room for a reasonable 
difference of opinion, the question of whether a plaintiff's reliance is reasonable is a question of fact.’ 
[Citations.]”  (Manderville v. PCG&S Group, Inc. (2007) 146 Cal.App.4th 1486, 1498-1499.) Cross-
complainants argue there is infinite room for a reasonable difference of opinion. It is clearly up to the 
jury to determine if SB.JLG' reliance was justified.  Cross-Complainants argue the motion must be 
denied. 
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 In the Reply, Cross-Defendant address the concealment and misrepresentation cause of 
action to together.  Cross-Defendant argues the evidence shows that Vella-Andrade apprised 
Defendants about the progress or lack of progress on reconciliation of the books, but Jones prioritized 

other tasks.  Cross-Defendant argues this is not fraud.  Defendants’ opposition fails to provide any 
admissible evidence that Plaintiff misrepresented material facts to Jones. Defendants fail to 
proffer any admissible evidence that the allegedly concealed information was unavailable to 
Jones.  Jones’ own declarations and discovery responses establishes that at all times she had 
access to the financial records. 

 

2nd C/A—Misrepresentation 

 Cross-Complainant alleges that Vella-Andrade misrepresented the fact she was reconciling 
the accounts and performing valuable work, misrepresented her vacation time, and misrepresented 
her income. 

 “The essential elements of a count for intentional misrepresentation are (1) a 
misrepresentation, (2) knowledge of falsity, (3) intent to induce reliance, (4) actual and justifiable 
reliance, and (5) resulting damage.”  (Chapman v. Skype Inc. (2013) 220 Cal.App.4th 217, 230-231.) 

 Cross-Defendant argues that the evidence shows that Vella-Andrade apprised SBJLG about 
the state of reconciliations and uncleared transactions throughout her employment. (UMF 11.)  Cross-
Complainants had access to all the records, so they establish justifiable reliance on any 
misrepresentation.  Cross-Defendant argues intent to defraud cannot be established. “What 
distinguishes actionable fraudulent deceit is the element of knowing intent to induce someone's 
action to his or her detriment with false representations of fact.”  (City of Atascadero v. Merrill Lynch, 
Pierce, Fenner & Smith, Inc. (1998) 68 Cal.App.4th 445, 482.)  At best, Cross-complainant can establish 
negligence in the performance of Vella-Andrade’s duties as an employee.   

 Cross-Complainants’ opposition is discussed under the concealment cause of action. 

 The Court finds Cross-complainants cannot establish the elements of their fraud causes of 
action.  Particularly, there is no justifiable reliance.  Ms. Jones failed to raise a triable issue of fact as 
to her access to the record and books.   

 

3rd C/A—Negligence and 4th Negligence Per Se 

 Summary adjudication of the Third and Fourth Causes of Action for Negligence is granted.  
Cross-Defendant presented evidence that Vella-Andrade’s mishandling of the books was not so 
startling as to fall outside the scope of employment.  Defendants/Cross-Complainants failed to 
present evidence to raise a triable issue of fact as to whether Vella-Andrade’s conduct fell outside the 
scope of employment. 

 Cross-complainant argues that Vella-Andrade was negligent in failing to properly handle the 
books of SBJLG and concealing and misrepresenting important information from Ms. Jones. 
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 Cross-Defendant argues that in the employment context, an employee owes an employer 
ordinary care and diligence. Cal. Lab. Code § 2854. However, an employee is only liable to an 
employer for their negligence when the employee’s degree of negligence is deemed “culpable.” Cal. 
Lab. Code § 2865.  Here, Cross-Defendant argues that Vella-Andrade’s conduct was within the scope 
of employment.  Cross-Defendant argues the undisputed facts demonstrate that Vella-Andrade’s acts 
were at the direction of SBJLG throughout her employment.  (UMF 18.)  Thus, SBJLG cannot 
demonstrate Vella-Andrade had a culpable degree of negligence. 

 Cross-complainants argue in the opposition that all the essential elements of the negligence 
claim can be established.  Plaintiff had a legal duty of care toward SBJLG as its Controller and Head of 
Accounting. There was a breach of that duty and the breach of that duty and damages. 

 In the Reply, Cross-Defendants argue ordinary negligence of an employee is not actionable.  
Cross-Complainants offered no evidence to establish Vella-Andrade’s conduct was outside the course 

and scope of her employment.  Cross-Defendant argues that Vella-Andrade’s acts, even if negligent, 
were performed at the direction of SBJLG.  They were not were “so unusual or startling” as to 
take them outside the scope of her employment. Mary M. v. City of Los Angeles, 54 Cal.3d 202, 
209 (1991).   

  

 5th Unjust Enrichment 

 Motion for summary adjudication is denied.   

 Cross-Complainant alleged Vella-Andrade received benefits and proceeds at Jones’ expense. 

 Cross-Defendant argues there is no such cause of action for “unjust enrichment. “‘The phrase 
'Unjust Enrichment' does not describe a theory of recovery, but an effect: the result of a failure to 
make restitution under circumstances where it is equitable to do so.’ [Citation.]   Unjust enrichment is 
'a general principle, underlying various legal doctrines and remedies,' rather than a remedy itself.” 
(Melchior v. New Line Productions, Inc. (2003) 106 Cal.App.4th 779, 793.)  “Summary adjudication of 
that claim was proper because California does not recognize a cause of action for unjust enrichment.” 
(Hooked Media Group, Inc. v. Apple Inc. (2020) 55 Cal.App.5th 323, 336.) 

 Cross-Complainants argue that Vella-Andrade is mistaken and that several courts in California 
have found a claim for unjust enrichment.  See Elder v. Pacific Bell Telephone Co. (2012) 205 
Cal.App.4th 841, 857 [the elements for a claim of unjust enrichment: receipt of a benefit 
and unjust retention of the benefit at the expense of another.].)  Here, Cross-Complainants argue the 
undisputed facts shows a receipt of a benefit and unjust retention of the benefit at the expense of 
SBJLG.   Vella-Andrade exceeded the use of the credit card by $10,000. Plaintiff received and retained 
money due to her failure to disclosure her vacation time.  Cross-Complainants argue Plaintiff has 
offered no affirmative evidence that disputes she was unjustly enriched. 

 In the Reply, Cross-Defendant argues that the unjust enrichment cause of action must be read 

as a claim for restitution, and restitution is based on contract law. Cross-Complainants have pled 
both fraud and conversion in their cross-complaint. Cross-Defendant argues the only way for 
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their claim of restitution to survive, would have been to “waive the tort and sue in assumpsit.” 

 

 The Court finds that although unjust enrichment is technically not a cause of action, Cross-
Complainant has made a claim for restitution. “Unjust enrichment has also been characterized as 
describing “ ‘the result of a failure to make restitution … .’ ” 
(McBride v. Boughton (2004) 123 Cal.App.4th 379, 387.)  “Restitution may be awarded where the 
defendant obtained a benefit from the plaintiff by fraud, duress, conversion, or similar conduct.”  
(McBride v. Boughton (2004) 123 Cal.App.4th 379, 388.) 

 

6th C/A—Breach of Fiduciary Duty 

 Summary adjudication of the claim for breach of fiduciary duty is denied. 

 Cross-Complainant alleges that Vella-Andrade was a trusted employee, hired to manage 
Jones’ accounting and finances.  She had a duty to act with utmost care and to place Jones’ interest 
above her own. 

 “‘The elements of a cause of action for breach of fiduciary duty are: (1) existence of a 
fiduciary duty; (2) breach of the fiduciary duty; and (3) damage proximately caused by the breach.’ 
[Citation.]” (Gutierrez v. Girardi (2011) 194 Cal.App.4th 925, 932.) “Technically, a fiduciary relationship 
is a recognized legal relationship such as guardian and ward, trustee and beneficiary, principal and 
agent, or attorney and client (see Frankel, Fiduciary Law (1983) 71 Cal.L.Rev. 795), whereas a 
‘confidential relationship’ may be founded on a moral, social, domestic, or merely personal 
relationship as well as on a legal relationship.” (Barbara A. v. John G. (1983) 145 Cal.App.3d 369, 382.) 

 Cross-Defendant argues that California employees are not, absent special circumstances, 
fiduciaries to their employer.  Cross-Defendant asserts that the undisputed material facts are Vella-
Andrade was in an employment relationship with SBJLG.  (UMF 1, 7-12.)  Vella-Andrade did not exert 
any influence over SBJLG. SBJLG reviewed and directed the work of Vella Andrade. SBJLG relies solely 
on conclusory assertions that it entrusted Vella-Andrade with certain responsibilities as the basis for 
this claim. Cross-Defendant argues such evidence is insufficient as a matter of law to survive summary 
adjudication. 

 In opposition, Cross-Complainants contend the existence of triable issues of material fact 
about whether Plaintiff breached her fiduciary duty to Cross-Complainants.  Plaintiff maintains there 
are no facts establishing the affirmative acceptance of an agency relationship. Cross-Complainants 
argue this cause of action is also a breach of the duty of loyalty. “During the term of employment, an 
employer is entitled to its employees' ‘undivided loyalty.’” (Fowler v. Varian Assocs. (1987) 196 
Cal.App.3d 34, 41.) Here, Plaintiff was responsible for the finances of SBJLG, including reviewing 
employees' timesheets, hours submitted by employees, preparing payroll records, and submitting 
payroll to the payroll company for payment. (Jones Decl., ¶ 7.)  Plaintiff was given a “superior 
position” to “exert unique influence” over the business. Cross-Complainant argues that a breach of 
fiduciary duty occurred each time Plaintiff acted against SBJLG' s interests during her employment. 
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  In the Reply, Cross-Defendants argue that Defendants/Cross-Complainants ignore the fact 
there on two kinds of fiduciary duties, those imposed by law and those undertaken by agreement.  

Defendants have offered no facts that would enable a trier of fact to conclude that Plaintiff was 
in a fiduciary relationship with Defendants. The undisputed material facts establish that Vella-
Andrade was subordinate to Jones and Jones was not susceptible to undue influence by Vella-
Andrade.    

 In the opposition, Defendants raise the argument of duty of loyalty.  Cross-Defendant 
argues duty of loyalty is inapplicable here, which involves “serving two masters.” Case law holds 
that the existence of a confidential relationship may generate a fiduciary duty.   

“Because of “[t]he vagueness of the common law definition of the confidential 
relation that gives rise to a fiduciary duty, and the range of the relationships that can 
potentially be characterized as fiduciary,” the “essential elements” have been distilled 
as follows: ‘1) The vulnerability of one party to the other which 2) results in the 
empowerment of the stronger party by the weaker which 3) empowerment has 
been solicited or accepted by the stronger party and 4) prevents the weaker party 
from effectively protecting itself.’ ” In short, vulnerability ‘is the necessary predicate 
of a confidential relation,” and “the law treats [it] as ‘absolutely essential’ … 
.” ( Richelle L., supra, 106 Cal.App.4th at p. 273, quoting Bogert, Trusts & Trustees (2d 
ed. 1978) § 482, at pp. 288–289.) 

(Persson v. Smart Inventions, Inc. (2005) 125 Cal.App.4th 1141, 1161.) 

 The existence of a confidential relationship generating a fiduciary duty is a question of fact. 
Although Plaintiff argues Jones dictated her work, there is also evidence that Plaintiff was given 
autonomy over the Accounting Department.  There are questions of fact as to Jones’ vulnerability. 

 

7th C/A—Conversion 

 Cross-Defendant’s motion for summary adjudication of the cause of action for conversion is 
denied. 

 Cross-Complainants allege they owned and possessed personal property including proceeds 
from the Law Group.  Cross-Defendant willfully prevented Jones from accessing that property, 
refused to return all property, and refused to account for the disposition or whereabouts of the 
property.   

 “Conversion is the wrongful exercise of dominion over the property of another. The elements 
of a conversion claim are: (1) the plaintiff's ownership or right to possession of the property; (2) the 
defendant's conversion by a wrongful act or disposition of property rights; and (3) damages.”  (Los 
Angeles Federal Credit Union v. Madatyan (2012) 209 Cal.App.4th 1383, 1387.) “ Not every failure to 
deliver property to the rightful owner constitutes a conversion.” (Hartford Financial Corp. v. 
Burns (1979) 96 Cal. App. 3d 591, 602.)  “To establish a conversion, it is incumbent upon the plaintiff 
to show an intention or purpose to convert the goods and to exercise ownership over them, or to 
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prevent the owner from taking possession of the property.”  (Spates v. Dameron Hospital Assn. (2003) 
114 Cal.App.4th 208, 222.)   

 Cross-Defendant claims the SBJLG asserts that Vella-Andrade made copies of work papers and 
retained them after her employment concluded.  Cross-Defendants maintain the undisputed facts 
establish the originals remain with SBJLG on equipment or maintained in paper form or destroyed in 
the normal course of business. (UMF 32.)  SBJLG’s use of the property was not interfered with, 
therefore, the cause of action cannot be maintained. Furthermore, Cross-Complainants failed to 
identify any recoverable damages.  Attorneys’ fees are not recoverable as damages for this claim.  (Le 
Fave v. Dimond (1956) 46 Cal.2d 868, 870.) 

 Cross-Complainants argue triable issues of fact exist about whether Plaintiff’s unauthorized 
taking of Cross-Complainants’ property constituted conversion.  The allegation of conversion extends 
beyond the retention of copies of pre-bills as Plaintiff represents.  Cross-Complainants allege Plaintiff 
stole confidential salary information.  She charged more than $10,000 on the company’s credit card 
for personal use that has not been repaid. 

 In the Reply, Cross-Defendant argues that Cross-Complainants rely solely on the declaration 
of Ms. Jones.  However, the evidence shows that Ms. Jones reviewed and had access to Plaintiff’s 
credit card statements during her employment and did not at any time describe the purchases as 
wrongful taking of Defendants’ property. 

 Although Plaintiff claims that Defendant did not complain of the purchases while she was 
employed, Plaintiff has not established as a matter of law Cross-Complainant has no cause of action 
for the $10,000 in credit card charges that have not been repaid. 

 

8th C/A—Defamation 

 Summary adjudication of the cause of action for defamation is denied. Cross-Defendant has 
not established the cause of action is barred, as a matter of law, by the statute of limitations. 

 The TACC alleges Cross-Defendant Vella-Andrade published defamatory statements regarding 
Jones to Jones' employees and third parties. Cross-Defendant Vella-Andrade told attorneys of the firm 
that Jones was "improperly cutting their time and editing the bills", or similar words to that effect, 
erroneously claiming that these "edited bills were improper". 

  “‘The elements of a defamation claim are (1) a publication that is (2) false, (3) defamatory, 
(4) unprivileged, and (5) has a natural tendency to injure or causes special damage.’ [Citation.] The 
defamatory statement must specifically refer to, or be ‘of and concerning,’ the plaintiff.”  (John Doe 2 
v. Superior Court (2016) 1 Cal.App.5th 1300, 1312.) 

 Claims for defamation must typically be brought within one-year of when the statements 
were made. Cal. Civ. Proc. Code § 340(c).  Cross-Defendant moves for summary adjudication on the 
ground the claim is time barred. Vella-Andrade filed her claim against SBJLG in August 2016. Shortly 
thereafter Ms. Jones evidenced that she suspected Vella-Andrade may have made statements to third 
parties.  (UMF 39.) Cross-Defendant asserts that Ms. Jones suspected in 2016 that Vella-Andrade may 
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have raised concerns similar to the allegations in her complaint.  The defamation claim was not filed 
until 2020. (UMF 167.) 

 As to the defamation cause of action, Cross-Complainants argue the Court has previously 
rejected Plaintiff’s argument that this cause of action is time barred in demurrers to the SACC and the 
TACC.  Cross-Complainants maintain the undisputed facts show Defendants only became aware of 
Plaintiff's false and defamatory statements after the deposition of witnesses Christy Olson, Melissa 
Hickey, Kendra Pappas, and Nick Fine. (SSAMF No. 82). The witnesses were deposed between August 
2020 and October 2020. Ms. Jones had no idea that she had been injured until 2020 when the subject 
witnesses were deposed.  As to Plaintiff’s argument that Defendants should have been aware of the 
defamation because Plaintiff produced documents in 2016 containing Plaintiffs’ contemporaneous 
post-it notes raising concerns to Ms. Jones and third parties, Cross-Complainants argue the self-
serving notes do not establish a reasonable person would have suspected reputational harm. Finally, 
resolution of the statute of limitation issue is usually a question of fact. It becomes a question of law 
whenever reasonable minds can draw only one conclusion from the evidence. (E-Fab, Inc. v. 
Accountants, Inc. Services (2007) 153 Cal.App.4th 1308, 1320.)  

 
Defendants/Cross-Complainants’ Objection to Evidence 
Objection to Declaration of Katherine Smith  

1. ¶4 (Page 2, Lines 14-19).   Overruled.    
2. ¶5 (Page 2, lines 20-26) Overruled 
3. ¶ 6 (Page 2, lines 27- p.3, line 3) Overruled. 
4. ¶ 7 (Page 3, Lines 4-7) Overruled. 
5. ¶ 8 (Page 3, Lines 8-10) Overruled. 
6. ¶ 9 (Page 3, Lines 11-13) Overruled. 
7. ¶ 10(Page 3, Lines 14-16) Overruled. 
8. ¶ 11(Page 3, Lines 17-19) Overruled. 
9. Exhibit K—inclusion of unauthenticated deposition and Exh. 19.  Sustained.  Lack of 

authentication 
10. ¶12 –Overruled. 
11. ¶15 (Page 4, Lines 4-9) Sustained.  Exh. N not properly authenticated 
12. ¶17 (Page 4, Lines 25-28) Overruled. 
13. 18 (Page 4, Lines 18-21) Overruled. 
14. ¶19 (Page 4, Lines 22-26) Overruled. 
15. ¶20 (Page 5, Lines 1-3) Sustained. Lack of authentication 
16. ¶21 (Page 5, Lines 4-11) Overruled. 

 
Plaintiff/Cross-Defendant’s Objection to Evidence 
 
Objection to Bowles Declaration 

1. Bowles Decl,, ¶2, Exhibit A—Sustained.  Not certified transcript. 
2. Bowles Decl,, ¶2, Exhibit A—Sustained.  Not certified transcript. 
3. Bowles Decl,, ¶2, Exhibit A—Sustained.  Not certified transcript. 
4. Bowles Decl., ¶5 Exhibit D—Sustained.  More prejudicial than probative 
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5. Bowles Decl, ¶6, Exhibit E-Sustained.  Not submitted to support any material fact 
 
Objection to Shannon B. Jones Declaration 

6. Jones Decl., ¶3—Sustained—Lay opinion. 
7. Jones Decl., ¶3—Overruled. 
8. Jones Decl., ¶4—Overruled. 
9. Jones Decl., ¶6—Overruled. 
10. Jones Decl., ¶6—Overruled. 
11. Jones Decl., ¶6—Overruled. 
12. Jones Decl., ¶6—Overruled. 
13. Jones Decl., ¶6—Overruled. 
14. Jones Decl., ¶6—Overruled. 
15. Jones Decl., ¶--Overruled. 
16. Jones Decl., ¶7—Overruled. 
17. Jones Decl., ¶7—Overruled. 
18. Jones Decl., ¶7—Overruled. 
19. Jones Decl., ¶7—Sustained. Lay opinion. 
20. Jones Decl., ¶ 8—Overruled. 
21. Jones Decl., ¶ 8—Overruled. 
22. Jones Decl., ¶8—Overruled. 
23. Jones Decl., ¶8—Sustained.  Lay opinion. 
24. Jones Decl., ¶9—Overruled. 
25. Jones Decl., ¶9—Overruled. 
26. Jones Decl., ¶9—Overruled. 
27. Jones Decl., ¶9—Overruled. 
28. Jones Decl., ¶10—Sustained. Speculation. 
29. Jones Decl., ¶10—Sustained. Speculation. 
30. Jones Decl., ¶12—Overruled. 
31. Jones Decl., ¶12—Overruled. 
32. Jones Decl., ¶13—Sustained. Lay opinion and legal conclusion. 
33. Jones Decl., ¶13—Overruled. 
34. Jones Decl., ¶13—Overruled. 
35. Jones Decl., ¶13—Sustained.  Legal conclusion. 
36. Jones Decl., ¶14—Overruled. 
37. Jones Decl., ¶16—Overruled. 
38. Jones Decl., ¶16—Sustained.  Speculation. 
39. Jones Decl., ¶17-  Overruled. 
40. Jones Decl., ¶17—Overruled. 
41. Jones Decl., ¶18—Overruled. 
42. Jones Decl., ¶18-Overruled. 
43. Jones Decl., ¶18—Overruled. 
44. Jones Decl., ¶18—Sustained. Lay opinion. 
45. Jones Decl., ¶19—Sustained. Legal conclusion. 
46. Jones Decl., ¶20—Overruled. 
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47. Jones Decl., ¶20—Sustained.  Speculation. 
48. Jones Decl., ¶20—Sustained.  Legal conclusion. 
49. Jones Decl., ¶20—Sustained. Violation of Court Order. 
50. Jones Decl., ¶20—Sustained.  Speculation. 
51. Jones Decl., ¶51—Overruled. 
52. Jones Decl., ¶21—Sustained. Speculation. 
53. Jones Decl., ¶21—Sustained. Lay opinion. 
54. Jones Decl., ¶22—Sustained—Hearsay. 
55. Jones Decl., ¶23—Overruled. 
56. Jones Decl., ¶24—Overruled.  Hearsay, but not submitted for the truth of matter asserted in 

the statement. 
57. Jones Decl., ¶24—Overruled. Hearsay, but not submitted for the truth of matter asserted in 

the statement. 
58. Jones Decl., ¶24—Overruled. Hearsay, but not submitted for the truth of matter asserted in 

the statement. 
59. Jones Decl., ¶24-- Overruled. Hearsay, but not submitted for the truth of matter asserted in 

the statement. 
60. Jones Decl., ¶24—Sustained.  Speculation. 
61. Jones Decl., ¶25-Overruled. 
62. Jones Decl., ¶25—Overruled. 
63. Jones Decl., ¶26—Overruled. 
64. Jones Decl., ¶26—Sustained. Hearsay. 

 
 

  
    

6. 9:00 AM CASE NUMBER:  MSC16-01673 
CASE NAME:  VELLA-ANDRADE VS SHANNON B JONES LAW GROUP 
 *HEARING ON MOTION IN RE:  RECONSIDERATION OF ORDER GRANTING EX-PARTE ON OSC RE 
FAILURE TO COMPLY WITH COURT ORDER  
FILED BY: SHANNON B. JONES LAW GROUP, INC. 
*TENTATIVE RULING:* 
 
The motion for reconsideration of Order after ex parte hearing striking documents related to 
Defendant’s motion for summary adjudication is denied. 
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7. 9:00 AM CASE NUMBER:  MSC18-01193 
CASE NAME:  WATERS VS SPALASSO, ET AL. 
 *HEARING ON MINOR'S COMPROMISE    
FILED BY: WATERS, SIDNEY 
*TENTATIVE RULING:* 
 
The minor’s compromise was submitted to the Court without specifying the allocation for attorney’s 
fees.  The proposed compromise includes the language that attorney’s fees will be awarded “per fee 
agreement.” The trial court must apply Cal. Rules of Court, rule 7.955, to determine the award of 
attorney fees. Rule 7.955 provides:  “ … unless the court has approved the fee agreement in advance, 
the court must use a reasonable fee standard when approving and allowing the amount of attorney's 
fees payable from money or property paid or to be paid for the benefit of a minor or a person with a 
disability.” 
 
The court must give consideration to the terms of any representation agreement made between the 
attorney and the representative of the minor … and must evaluate the agreement based on the facts 
and circumstances existing at the time the agreement was made.  Cal Rule of Court 7.955(b). The rule 
permits, but does not require, a trial court to allow attorney fees in an amount specified in a 
contingency fee agreement when approving a settlement to which a minor is a party. Thus, counsel is 
not automatically entitled to receive the maximum contingency fee amount allowable under Bus. & 
Prof. Code, § 6146, subd. (a), even if the fee agreement so provides. Because the trial court has a 
responsibility to consider the interests of the minor and to ensure that the fees awarded were 
reasonable under all the facts and circumstances, applying the reasonableness standard set forth in 
Prob. Code, § 3601 the court has an obligation to independently research the attorney's arguments 
and ensure that the interests of the minor were adequately represented.  This matter is continued to 
September 22, 2022 so counsel may submit the fee agreement and any declaration regarding why 
counsel deems these fees to be “reasonable under all the facts and circumstances.” 
 

 

  
    

8. 9:00 AM CASE NUMBER:  MSC19-02334 
CASE NAME:  TOVAR VS GHILOTTI CONSTRUCTION 
 *HEARING ON MOTION IN RE:  TO BIFURCATE TRIAL  
FILED BY: GHILOTTI BROS.,INC. 
*TENTATIVE RULING:* 
 
   Vacated.  Parties have filed a notice of unconditional settlement. 
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9. 9:00 AM CASE NUMBER:  MSC20-02044 
CASE NAME:  PG&E VS MADRUGA 
 HEARING ON SUMMARY JUDGMENT MOTION    
FILED BY: PACIFIC GAS AND ELECTRIC COMPANY A CALIFORNIA CORPORATION 
*TENTATIVE RULING:* 

The motion for summary judgment filed by plaintiff, Pacific Gas & Electric Company is denied, 
as discussed below. Moving party has failed to meet its burden to show entitlement to judgment as a 
matter of law. 

I. Background 

Plaintiff Pacific Gas and Electric Company (“PG&E”) filed this lawsuit to recover the costs 
associated with replacing an electrical pole that was struck by a vehicle driven by defendant Sofia 
Mirella Madruga on June 10, 2017. (Separate Statement of Undisputed Material Fact, hereinafter 
“SSUMF,” Fact Nos. 1, 5, and response.)  

PG&E filed this action on October 1, 2020, alleging three causes of action against defendant: 
(1) negligence, (2) negligence per se, and (3) trespass. PG&E claimed it was entitled to “compensatory 
damages according to proof, but no less than $36,517.06,” as well as “interest, litigation costs, and all 
additional amounts according to proof.” (Complaint, ¶25.) On December 2, 2020, defendant 
answered by filing a general denial.  

PG&E now moves for summary judgment, arguing it is entitled to recover all damages listed in 
its damages breakdown that was sent to Madruga since liability is not in dispute and the damages are 
accurate and justified. While the moving papers include a damage breakdown with certain supporting 
documents, they do not provide a specific dollar amount sought. (See Notice of Motion.) In support of 
the Motion, PG&E submits declarations from two of its employees, its Director of Business Finance 
(Matthew DeVita), and PG&E’s Supervisor Damage Prevention & Public Awareness, (Dane Lobb). 
PG&E also provides a request for judicial notice and a declaration from its counsel, who offers 
testimony concerning context: this motion seeks “guidance” because the dispute is one of over 200 
between Farmers Insurance and PG&E, wherein the two entities have been attempting to negotiate a 
global settlement with respect to electrical pole damage claims.  

Madruga opposes the motion, arguing lack of proper notice because the amount sought by 
PG&E is not listed in the notice of motion, that PG&E does not meet its initial burden, that damage 
issues fact are disputed, and depreciation of the pole should be considered. In support of the 
Opposition, defendant submits objections to evidence, excerpts from the deposition of Matthew 
Devita some of which undermine his claim to have “personal knowledge,” as well as an expert 
declaration by Suzanne Thompson. Thompson offers her opinion that “there are a few mathematical 
calculation differences resulting in an overstatement of $659 ($36,517.06 - $35,857.85).” (Declaration 
of Suzanne Thompson, ¶6.) While the specific reasons her calculations differ are not clear from the 
declaration, the evidence is unopposed.  

In reply, PG&E encourages the Court to look at “the real issue of the MSJ,” which it contends 
is whether the costs sought meet the standard of damages as defined by Section 7952.  
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II. Evidentiary Issues 

Defendant has submitted objections to PG&E’s evidence (specifically to the Devita 
Declaration, Lobb Declaration, Urrabazo Declaration, Complaint, Traffic Collision Report, PG&E 
Invoice, Damage Worksheet, IBEW Agreement, PG&E Timecards, Invoice 14569, and Invoice 14557). 
The objections are sustained based on lack of foundation, speculation, and authentication. (See 
Gamboa v. Northeast Community Clinic (2021) 72 Cal.App.5th 158, 169 [discussing importance of 
establishing preliminary facts to show personal knowledge]; see also Mamou v. Trendwest Resorts, 
Inc. (2008) 165 Cal.App.4th 686, 692 fn. 1 [conclusory statements regarding having personal 
knowledge are not sufficient].) Those objections based on hearsay, Best Evidence Rule, and legal 
conclusions are also sustained. The relevance objections are overruled.  

PG&E’s request for judicial notice of the Opening Brief for Appellants in Pacific Gas & Electric 
Co. v. Alexander (1979) 90 Cal.App.3d 253, is granted for the limited purpose of the document’s 
existence and arguments made, but not as support for the strength or sufficiency of any evidence 
presented in this case.  

III. Standard on Summary Judgment 

A motion for summary judgment shall be granted if all the papers submitted show that there 
is no triable issue as to any material fact and that the moving party is entitled to a judgment as a 
matter of law. (Code Civ. Proc., § 437c (c).) The Court’s obligation on a motion for summary judgment 
is to “consider all of the evidence set forth in the papers, except the evidence to which objections 
have been made and sustained by the court, and all inferences reasonably deducible from the 
evidence, except summary judgment shall not be granted by the court based on inferences 
reasonably deducible from the evidence if contradicted by other inferences or evidence that raise a 
triable issue as to any material fact.” (Code Civ. Proc., § 437c(c).) 

In analyzing motions for summary judgment, Courts apply a three-step analysis. (Bono v. Clark 
(2002) 103 Cal.App.4th 1409, 1431-1432.) First, we determine the issues framed by the pleadings. (Id. 
at 1432.) Step two is to determine whether the moving party has established facts justifying judgment 
in its favor. (Ibid.) A plaintiff’s burden consists of proving each element of its causes of action. (Code 
Civ. Proc. §437c(p)(1).) Once the plaintiff has met that burden, the final question is whether the 
opposing party has demonstrated the existence of a triable, material fact issue. (Ibid.; Bono, supra, 
103 Cal.App.4th at 1432.)  

In ruling on the motion, the Court must view all of the evidence and inferences reasonably 
drawn therefrom in the light most favorable to the opposing party.  (Aguilar v. Atlantic Richfield Co. 
(2001) 25 Cal.4th 826, 843.) Further, while the burden of production may shift, from commencement 
to conclusion, the moving party bears the burden of persuasion that there is no genuine issue of 
material fact and that he is entitled to judgment as a matter of law. (Id. at 845.) 

IV. Discussion 

1. Issues as Framed by the Pleadings 

PG&E has pleaded causes of action for negligence and negligence per se, as well as trespass. 
Accordingly, PG&E must show each element of each of these causes of action to be entitled to 
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summary judgment.  

With respect to the negligence causes of action, PG&E has incorporated Public Utilities Code, 
§ 7952 which provides, in relevant part, that anyone who “injures or destroys, through want of 
proper care,” any necessary or useful facility or equipment of an electrical corporation is liable to the 
corporation for all damages sustained thereby. Further: 

The measure of damages to the facility or equipment injured or destroyed shall be 
the cost to repair or replace the property injured or destroyed including direct and 
allocated costs for labor, materials, supervision, supplies, tools, taxes, transportation, 
administrative and general expense and other indirect or overhead expenses, less 
credit, if any, for salvage, as determined by such telegraph, telephone, electrical or 
gas corporations in conformity with a system of accounts established by the 
commission. The specifying of the measure of damages for the facility or equipment 
shall not preclude the recovery of such other damages occasioned thereby as may be 
authorized by law. 

(Pub. Util. Code, § 7952.) 

Because defendant’s answer denied all of the material allegations of the complaint, and no 
stipulation concerning any aspect of the pleadings has been submitted, no element of negligence, 
negligence per se, or trespass have been established for the purposes of this motion.  

2. PG&E’s Initial Burden 

On summary judgment, PG&E’s initial burden includes proving each element of each of its 
causes of action. Because of the above rulings on defendant’s objections, many of the facts asserted 
in the moving papers have not been established.  

In addition, certain elements were not addressed at all. For example, liability has not been 
established. With respect to Negligence and Negligence Per Se, a plaintiff must prove: (a) a legal duty 
to use due care; (b) a breach of such legal duty; (c) the breach as the proximate or legal cause of the 
resulting injury. (Victor v. Hedges (1999) 77 Cal.App.4th 229, 238.) Section 669, subdivision (a) of the 
Evidence Code provides that a person’s failure to exercise due care is presumed if (1) he violated a 
statute, (2) the violation proximately caused death or injury to person or property, (3) the death or 
injury resulted from an occurrence of the nature which the statute was designed to prevent; and (4) 
the person suffering the death or the injury to his person or property was one of the class of persons 
for whose protection the statute was adopted.  

The elements of trespass are: (1) the plaintiff's ownership or control of the property; (2) the 
defendant's intentional, reckless, or negligent entry onto the property; (3) lack of permission for the 
entry or acts in excess of permission; (4) harm; and (5) the defendant's conduct was a substantial 
factor in causing the harm. (Ralphs Grocery Co. v. Victory Consultants, Inc. (2017) 17 Cal.App.5th 245, 
262, citing CACI No. 2000.) 

PG&E fails to address each of the elements. Specifically, while counsel contends liability is not 
disputed in this matter (see SSUMF, Fact No. 9 and response), the opposition does not concede it and 
counsel for PG&E is not qualified to state this fact on behalf of defendant. Parties have not stipulated 
to liability on the Court’s record, including that this motion should be any more limited than a typical 
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summary judgment motion (see, e.g., Code Civ. Proc., § 437c (t) [allowing parties to stipulate to 
submit certain issues for adjudication]), or that defendant’s actions were intentional, reckless, or 
negligent. While PG&E’s counsel may have had an understanding regarding the purpose of the 
motion, the Court cannot accept his representations as any sort of admission by defendant. 
Accordingly, PG&E has not met its initial burden. 

3. Triable Issues 

The third step in the Court’s analysis is not necessary to reach in light of the above, but we 
note there exists at least one triable issue of material fact, regardless of whether PG&E has met its 
initial burden. As stated in Pacific Gas & Electric Co. v. Mounteer (1977) 66 Cal.App.3d 809, 813, 
“When [showing of damages pursuant to Public Utilities Commission accounting system] is made, 
existence of cost allocation under the commission's system of accounts establishes a prima facie case, 
but is subject to attack by cross-examination or otherwise as to its necessity and as to the accuracy of 
the data supporting it.” The expert declaration submitted by defendant states there has been an 
“overstatement of $659.” PG&E has not objected to this evidence and, because the Court does not 
weigh evidence on summary judgment, the dispute precludes summary judgment.   

V. Concluding Remarks 

Despite this result, controlling case authorities demonstrate that, contrary to defendant’s 
argument, depreciation is not to be considered in measuring damages under Public Utilities Code 
§ 7952. (Pacific Gas & Elec. Co. v. Alexander (1979) 90 Cal.App.3d 253, 256–257; Pacific Gas & Elec. 
Co. v. Mounteer (1977) 66 Cal.App.3d 809, 812–813.) Addressing the argument that caselaw should 
be “reconsidered,” this Court is not empowered to decide that issue.  

Further, while the standards applicable to summary judgment compel denial here, 
defendant’s proposed order stating that “judgment shall be entered on behalf of defendant,” is not 
warranted. Defeating a motion for summary judgment does not equate to any substantive ruling in 
defendant’s favor. (See, e.g., Miracle Auto Center v. Superior Court (1998) 68 Cal.App.4th 818, 823.) 
Further, the Court declines to deny the motion based on improper notice. The notice itself did not list 
an amount of damages, but the separate statement and supporting documents (had they been 
admissible and uncontroverted), do support damages in a specific dollar amount, allowing defendant 
to obtain and offer evidence contradicting the amount.   

 

  
    

10. 9:00 AM CASE NUMBER:  MSC20-02193 
CASE NAME:  R S TUCKEY VS R L TUCKEY 
 *HEARING ON MOTION IN RE:  FOR LEAVE TO FILE FIRST AMENDED COMPLAINT  
FILED BY: TUCKEY, ROBERT S 
*TENTATIVE RULING:* 
 
Defendant(s) have filed a statement of non-opposition to Plaintiff’s motion for leave to file First 
Amended Complaint.  Therefore, this motion is granted.  Plaintiff to file First Amended Complaint on 
or before October 6, 2022. 
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11. 9:00 AM CASE NUMBER:  MSC20-02548 
CASE NAME:  COLORADO VS. U GYM 
 HEARING ON SUMMARY MOTION    
FILED BY: U GYM, LLC 
*TENTATIVE RULING:* 
Vacated.  Motion withdrawn on August 31, 2022. 
 

 

  
    

12. 9:00 AM CASE NUMBER:  MSC21-00588 
CASE NAME:  SHARMA VS ARS ALEUT CONSTRUCTION 
 *HEARING ON MOTION IN RE:  QUASH SERVICE OF PLAINTIFF'S THIRD AMENDED COMPLAINT  
FILED BY: AMECO 
*TENTATIVE RULING:* 
Vacated.  Motion withdrawn on August 31, 2022. 
 

 

  
    

13. 9:00 AM CASE NUMBER:  N22-1406 
CASE NAME:  STATE OF CALIFORNIA, BY AND THROUGH THE DEPARTMENT OF WATER RESOURCES 
VS. MARY PERRY 
 HEARING IN RE:  PETITION FOR ORDER PERMITTING ENTRY AND INVESTIGATION OF REAL 
PROPERTY  
FILED BY: STATE OF CALIFORNIA, BY AND THROUGH THE DEPARTMENT OF WATER RESOURCES 
*TENTATIVE RULING:* 
Vacated by the State of California, by and through the Department of Water Resources.  A Case 
Management conference is set for January 20, 2023 at 8:30 in D-36. 
 

 

  

ADD-ON 
 

    

1. 9:00 AM CASE NUMBER:  C22-00731 
CASE NAME:  KRIVORUK VS. BAY MEDIC TRANSPORTATION 
 HEARING ON DEMURRER TO COMPLAINT BY BAY MEDIC; FRANK SZUCHOPA; TRE PEDREIRA  
FILED BY: BAY MEDIC TRANSPORTATION, INC. 
*TENTATIVE RULING:* 
 
Before the Court is Defendants Bay Medic Transportation, Inc., Frank Szuchopa, and Tre Pedreira 

(collectively, “Defendants”) Demurrer to the Second Amended Complaint (“SAC”) of Plaintiff Kheyva 

Krivoruk (“Plaintiff”). The SAC sets forth three causes of action: (1) negligence, (2) negligent hiring, 
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supervision & retention, and (3) elder abuse – neglect. Defendants demurrer only to the third cause 

of action for elder abuse – neglect. 

Defendant’s Demurrer is sustained. Plaintiff is granted leave to amend.  

Allegations in the Complaint 

Bay Medic is a medical transport service. Since 2022, Bay Medic has reduced its field training hours 

for new emergency medical technicians from 80 hours to about 24 hours. In December 2021, Bay 

Medic hired Defendants Szuchopa and Pedreira as EMTs (the “EMTs”), and put them in the field with 

less than 30 hours of training.  

On February 9, 2022, Defendants were transporting Plaintiff to her dialysis treatment, as they had 

been doing roughly three times a week since at least July 2019. While transporting Plaintiff by gurney 

to her dialysis treatment, Defendants dropped Plaintiff wherein she hit her head and lost 

consciousness. Rather than calling 911, Defendants called Bay Medic. Bay Medic instructed the EMTs 

to wait until Plaintiff regained consciousness and take her into the dialysis clinic – without calling 911 

or taking her to an emergency room. After Plaintiff regained consciousness, the EMTs put her back on 

the gurney, and took her to the dialysis treatment. Plaintiff alleges she suffered a traumatic brain 

injury, among other injuries.  

Standard of Review 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 
ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 
but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and 
with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 
plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 
Cal.App.4th 1076, 1099.) In order “to state a cause of action against a public entity, every fact 
material to the existence of its statutory liability must be pleaded with particularity.” (Lopez v. 
Southern Cal. Rapid Transit Dist. (1985) 40 Cal.3d 780, 795.)  

Legal conclusions are insufficient. (Id. at 1098–99; Doe at 551, fn. 5.) The Court “assume[s] the truth 

of the allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 

conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247.) A 

demurrer lies only for defects appearing on the face of the complaint or from matters of which the 

court must or may take judicial notice. (CCP §430.40; see Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) 

Analysis  

Elder Abuse – Neglect  

The elements of a cause of action for Elder Abuse based on neglect are: (1) defendant had a 

substantial caretaking or custodial relationship with plaintiff, involving ongoing responsibility for 

plaintiff’s basic needs, which an able-bodied and fully competent adult would ordinarily be capable of 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
HEARING DATE:  09/08/2022 

 

 

 

 

managing without assistance; (2) the plaintiff was 65 years of age or older while in defendant’s care 

or custody, (3) that defendant failed to use the degree of care that a reasonable person in the same 

situation would have used in providing for plaintiff’s basic needs, (4) that plaintiff was harmed, and 

(5) defendant’s conduct was a substantial factor in causing plaintiff’s harm. (See Welf. & Inst. Code §§ 

15610 et seq.; Covenant Care, Inc. v. Superior Court (2004) 32 Cal.4th 771, 783; CACI 3103.)  

To begin with, it is undisputed that Plaintiff was over 65 years of age at the time of the incident, and 

that she has properly alleged that she was injured by the Defendant’s actions. Accordingly, 

Defendants arguments are focused only on elements (1), (3) and (5).  

Substantial Caretaking or Custodial Relationship 

As the California Supreme Court has determined, the Elder Abuse “Act does not apply unless the 

defendant health care provider had a substantial caretaking or custodial relationship, involving 

ongoing responsibility for one or more basic needs, with the elder patient.” (Winn v. Pioneer Medical 

Group, Inc. (2016) 63 Cal.4th 148, 152.) As the Court explained, it is the “nature of the elder or 

dependent adult’s relationship with the defendant – not the defendant’s professional standing – that 

make the defendant potentially liable for neglect.” (Ibid.)  

Defendants argue that they do not qualify as a ‘care custodian’ under the statue as they do not fall 

within the numerous types of entities listed in section 15610.17. Defendants overlook the final 

category of defined facilities or agencies, which includes “[a]ny other … private assistance or advocacy 

agency or person providing health services or social services to elders or dependent adults.” (Wel. & 

Inst. Code § 15610.17(y).) This category is extremely broad, and is meant to be. As the California 

Supreme Court noted, “we must presume that the Legislature intends ‘any other … person providing 

health services in [subdivision (y)] to be used in its unrestricted sense.” (Bernard v. Foley (2006) 39 

Cal.4th 794, 807.) As the Supreme Court found, “nothing in the statute’s structure, terms or language 

authorizes us to impose a professional or occupational limitation on the definition of ‘care 

custodian….’” (Id. at 809.) Thus, whether the defendant agency/facility is specifically listed is not 

determinative of whether the Act applies. (Ibid.; see also, Winn, 63 Cal.4th at 164-65.) Accordingly, 

the Act may apply to Defendant.  

Even if the Act applies to entities such as Bay Medic, Plaintiff will still need to allege that Bay Medic 

had a “substantial caretaking or custodial” relationship with Plaintiff that involved “ongoing 

responsibility for plaintiff’s basic needs” to prove neglect. (Covenant Care, Inc., 32 Cal.4th at 783.)  

Neglect under the Elder Abuse Act, as relevant here, is defined to mean: “The negligent failure of any 

person having the care or custody of an elder or a dependent adult to exercise that degree of care 

that a reasonable person in a like position would exercise.” (Wel. & Inst. Code § 15610.57(a)(1).) 

Complementing this definition “is the statute’s explicitly nonexhaustive list of ‘neglect’ examples,” 

including “failures ‘to assist in personal hygiene’ or to provide ‘food, clothing, or shelter’; ‘to provide 

medical care for physical and mental health needs’; ‘to protect from health and safety hazards’; and 

‘to prevent malnutrition or dehydration.’” (Winn v. Pioneer Medical Group, Inc. (2016) 63 Cal.4th 148, 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
HEARING DATE:  09/08/2022 

 

 

 

 

156 internal citations omitted.)  

What this list of examples “seem[s] to contemplate is the existence of a robust caretaking or custodial 

relationship – that is, a relationship where a certain party has assumed a significant measure of 

responsibility for attending to one or more of an elder’s basic needs that an able-bodied and fully 

competent adult would ordinarily be capable of managing without assistance.” (Id. at 158.) “One 

would not normally expect an able-bodied and fully competent adult to depend on another for 

‘assist[ance] [with] personal hygiene’ or ‘protect[ion] from health and safety hazards,’ any more than 

one would expect a party with only circumscribed, intermittent, or episodic engagement to be among 

those who ‘hav[e] … care or custody’ of someone who may be particularly vulnerable.” (Ibid.)  

Although someone might assume “responsibility for attending an elder’s basic needs in a variety of 

contexts and locations, including beyond the confines of a residential care facility,” the “focus of the 

statutory language is on the nature and substance of the relationship between an individual and an 

elder or dependent adult.” (Ibid.) This focus “supports the conclusion that the distinctive relationship 

contemplated by the Act entails more than casual or limited interactions.” (Ibid.)  

As the Court explained, its prior case law “illustrates the type of caregiving or custodial relationship 

that the Act requires: one where a party has accepted responsibility for attending to the basic needs 

of an elder or dependent adult.” (Id. at 161.) The phrase “care or custody” as used in the Act “evokes 

a bond that contrasts with a casual or temporally limited affiliation.” (Ibid.)  

Plaintiff attempts to show this by alleging that Bay Medic “has been continuously providing for 

Plaintiff’s basic needs by transporting Plaintiff to and from her dialysis treatment at least three (3) 

times a week since at least July 2019 (for a total of at least 936 trips).” (SAC ¶ 9.) Even though Bay 

Medic has been transporting Plaintiff for an extended period of time, each of the encounters is 

limited in scope and time. The SAC does not allege that Defendants are providing food, hydration, or 

even medical care during these encounters. They are merely transporting her to and from her medical 

treatments. 

Plaintiff alleges that Defendants take “full care, custody and control of Plaintiff and all of her basic 

needs while Plaintiff [goes] to her dialysis treatment.” (SAC ¶ 9.) This allegation is conclusory at best. 

It does not explain how Defendants supposedly take full care and custody of her – at least not above 

and beyond how any transportation provider takes full care and custody of any passenger. From the 

allegations in the SAC, Defendants merely pick her up from home, transport her to the dialysis center, 

then take her home after her treatment. There is no indication they are providing any kind of medical 

care or treatment, or providing any ‘basic needs’ during this process – other than driving her to the 

appointment.  

Whenever anyone gets into a cab, Lyft, or other vehicle to get somewhere, the driver of that vehicle 

takes full ‘custody and care’ of the passenger. Under Plaintiff’s interpretation, it would appear that if 

Plaintiff took a Lyft to her dialysis treatment multiple times a week for three years, Lyft would 

potentially be liable under the Elder Abuse Act if something happened to her on the way to one of her 
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appointments. This cannot be what was intended by the Legislature when they enacted the Act.  

This type of “circumscribed, intermittent, or episodic engagement” is not the type of activity that the 

Act is aimed at. (See e.g. Carter v. Prime Healthcare Paradise Valley LLC (2011) 198 Cal.App.4th 396, 

405-06 summarizing the types of activities and relationships have been held to warrant an award of 

enhanced remedies under the Elder Abuse Act.) Examples set forth in Carter include failing to give 

sufficient food, water, and medication when they cannot feed themselves; leaving patients in their 

own feces and urine as they cannot care for themselves; and failing to provide necessary medical 

treatment over extended periods of time. (Ibid.) Here, there are no allegations such as the above. 

Instead, although Bay Medic transported Plaintiff on numerous occasions, the SAC alleges a single 

event.  

As Defendants concede, the actions alleged in the SAC amount “to an act of simple or gross 

negligence,” but, they argue it does not constitute elder abuse and neglect under the Act. As the 

California Supreme Court stated, to remove the “distinction between neglect under the Act and 

objectionable conduct triggering conventional tort remedies … risks undermining the Act’s central 

premise.” (Winn, supra, 63 Cal.4th at 165.)  

More specifically with relation to the individual Defendants Szuchopa and Pedreira, although the SAC 

generally separates references to the Defendants, noting them as BMTI, Doe 1, and Doe 2, Plaintiff 

attempts to lump all three together in the allegations relating to this cause of action. There, the SAC 

alleges that “Defendants” had a substantial and continuous relationship with Plaintiff “over the last 

three (3) years.” (SAC ¶ 42.) This allegation is directly contradicted by the earlier allegation that Bay 

Medic hired the EMTs in “December 2021.” (SAC ¶ 16.) As the incident occurred on February 9, 2022, 

the EMT defendants could only have been working for Bay Medic for 8-9 weeks maximum at that 

time. There is no indication that the individual Defendants ever transported Plaintiff other than on 

the date of the incident in question. As such, there is an even less tenuous relationship between 

Plaintiff and the individual Defendants. A single interaction cannot be considered to rise to the level 

of a ‘substantial caretaking or custodial relationship.’  

Based on the above, Defendants’ demurrer is sustained as Plaintiff has failed to state a claim under 
the Elder Abuse Act. (CCP § 430.10(e).) Plaintiff is granted with leave to amend. 
 

 

 


